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IN  THE   COURT OF THE  ADDITIONAL  SESSIONS  JUDGE 
                                 SONITPUR :: TEZPUR.

      Criminal Appeal  No. 14 (S-3) 2009.

              
1.Md. Mazibur Rahman.
2.Md.Matibur Rahman.
3.Md. Habibur Rahman.    …..            Appellants.

                                -  Versus  -
       
   

  State of Assam                   ….             Respondent.

Present         :       Shri  S. K. Sarma,AJS,
                                     Addl. Sessions Judge,
                                      Sonitpur, Tezpur.

Appearance  :

For  the  Appellants               :         Mr.P.K.Sarmah , Advocate
                                     
                                                          
For the Respondent                :         Mr. H.P.Sedai,
                                                          Addl. Public Prosecutor .
                                                                                     

    Date  of  argument   :         14-10-2011

    Date  of  judgment   :         28-10-2011.

                                    J  U  D  G  M  E  N  T

1. This  appeal  has  been  preferred  by  the  appellants 

Md.Mazibur  Rahman,  Md.Matibur  Rahman  and  Md.  Habibur 

Rahman under section   374  of  the  Cr.P.C.  against  the  judgment 

and  order  dated  29.07.2009  passed  by  the  Judicial  Magistrate  1st 

class, Tezpur, Sonitpur   in  G.R.  Case  No. 2002/2005  under section 

352/34   of   the   I.P.C.   convicting   and   sentencing   the 
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accused/appellants to pay fine of Rs. 500/- each under section 352 

IPC and to pay  a fine of Rs. 300/- each under section 34 IPC.

2. The   prosecution   story   in   nut-shell   is   that   on 

22.11.2005   one  Mstt.  Phuljan  Bibi  of  Kacharipam under  Tezpur 

Police Station   lodged  an  Ejahar  at  Tezpur Police  Station  alleging 

inter-alia  that   on that day at about 9 A.M. a quarrel took place 

between her  son and the son of  accused  Md.  Mazibur  Rahman @ 

Dudul and as a result of the said incident  accused Dudul, Habil and 

Mazibur Rahman committed trespass in the residence of the informant 

and pulled her hair and assaulted her. They also uttered obscene words 

and  also  torn  the  clothes  of  her  daughter  Fatema  Bibi  and  the 

assaulted her eldest daughter, Fatema Bibi and  her  daughter-in-law. 

They also threatened to kill  all members of her family.   Accordingly, 

a  case  was  registered  at Tezpur Police Station being  Tezpur Police 

Station  Case  No.  928/2005  U/S  448/323/354/294/506/427/34    of 

I.P.C.   and   investigated   the   case   and   after   completion   of 

investigation   submitted   the   charge-sheet   U/S 

341/294/352/323/354/506/34   of   I.P.C.   against   accused  Md. 

Mazibur  Rahman  @  Dudue,Md.  Habibur  Rahman  @  Habil  and 

Matiur Rahman @ Matin. The  accused  persons  stood  for  trial  and 

the  learned  trial  Court framed  charge  U/S  294/323/506/352/354/34 

of  IPC  and   after   completion  of  the  trial,   learned  Judicial 

Magistrate  1st Class,  Tezpur    convicted   the   present 

appellants/accused  to  sentence  as   has  been  mentioned  above.

3. Being   aggrieved   and   dissatisfied   with   the   order   of 

sentence,  present  appeal  has  been  preferred  by  the  appellants 

mainly on  the  grounds that the learned trial court was wrong in law 

as well as in fact in convicting  and sentencing the accused appellants. 

The  learned  trial  court  failed  to  appreciate  the  evidence  of  the 
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prosecution witnesses  in true prospective  and she did not apply her 

judicious mind in passing the impugned judgment  and the same is 

liable to be set aside.   

4. I  have  heard  argument  of  learned  counsel  for  both 

sides  and  appreciate  the  evidence  on  record.

5. Initiating  the  argument  of  learned  counsel  for  the 

appellants Mr.Sarmah    has  raised  the  following  contentions :-

i) that the learned trial court  did not apply her judicious 

mind while passing the impugned  judgment. The learned 

trial court  sentenced the accused appellant to pay a fine 

of Rs.300/each under section 34 IPC also  which is not a 

panel  section.  Moreover  no  punishment  is  awarded  in 

default of payment of fine which shows the learned trial 

court  did  not   apply  her  mind  in  convicting  and 

sentencing the accused /appellants. 

ii) That the charge was framed under section 352/34 IPC for 

for using criminal force to one  Md. Asnor Ali but the 

point was taken for consideration for using criminal force 

to the daughter and daughter-in-law of the informant and 

the  accused persons were convicted accordingly which is 

totally wrong and all these shows the learned trial court 

did not apply her judicious mind in passing the impugned 

judgment and the same is liable to be set aside.

6. Learned   Addl.   Public   Prosecutor   Mr.   Sedai   has 

submitted  that  though  the learned trial court has  committed wrong 

in sentencing  the accused appellants  under section 34 of IPC but 

otherwise  rightly  passed the judgment. 
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7. Now,  in  view of rival submission of both the parties,  let 

us  appreciate  all  aspects  of  the  matter.

8. After careful perusal of the LCR it reveals that vide order 

dated 8.8.06 the learned trial court had framed formal charge under 

section  294/354/323/352/506/34  against  the  accused  appellants  but 

from the judgment it appears that the learned trial court  took  the 

section 341 IPC  as a point for discussion leaving the section 323 IPC 

without altering/adding  the charge and without assigning any reason. 

In the judgment it is mentioned that the accused persons are not found 

guilty under section 294/341/354/506 of IPC but in the order sheet it 

is mentioned that the accused persons are acquitted from the charge 

under section 294/354/323/506 IPC  which is  inconsistent  with her 

judgment.

9. Again, while passing the impugned judgment, the learned 

trial took one of the point for discussions whether the accused persons 

assaulted the victims? But the learned trial court framed the specific 

charge on this point regarding the assault of Md. Asnor Ali but the 

same was not taken specifically in the point for   discussion.   The 

LCR also   reveals  that  while  passing  the impugned  judgment,  the 

learned  trial   court  also  sentenced  the  accused/appellants  under 

section 34 of IPC to pay a fine of Rs.300/ each. But the section 34 

IPC does not create a substantive offence. Section 34 IPC is only a 

rule  of  evidence.  If  two or more  persons   intentionally  do a  thing 

jointly  the section 34 applies  just like a  thing which was done by 

each of them individually. But the learned trial court has coming to 

the  findings  that  the  accused  persons  have  committee  the  offence 

under section 352/34 IPC sentenced them under section 34  IPC also 

and thus committed the wrong in passing the sentence for which the 

interference is necessary.
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10. Accordingly, without going through the merit of the case, 

the impugned judgment of conviction and sentence is set aside  and 

the learned trial court is directed to give a fresh judgment touching all 

the points  and  after  hearing the parties  and the appeal  is  allowed 

accordingly.

11. Accused persons are directed to appear before the learned 

trial court on 15.11.2011  for obtaining further order. 

12. Return  the  LCR  along  with  a  copy  of  this  judgment 

to  the  Court  below.

13. Given  under  my  hand  and  seal  of  this  Court  on  this 

28th  day  of  October, 2011.

 

                                                                     ( S.  K.  Sarma )
                                                                Addl. Sessions Judge,
                                                                    Sonitpur, Tezpur.        
 
Dictated  and  
corrected  by  me.

    ( S. K.  Sarma )
Addl. Sessions Judge,
  Sonitpur, Tezpur.  


